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IN THE COURT OF COMMON PLEAS 
CUYAHOGA COUNTY, OHIO 
ALAN DA VIS, Special Administrator 
of the Estate of 
SAMUEL H. SHEPP ARD 
Plaintiff 
vs . 
STATE OF OHIO 
Defendant 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Judge Ronald Suster 
Case No. 312322 
PLAINTIFF'S PROPOSED 
JURY INSTRUCTION 
ON HISTORICAL TESTIMONY 
Plaintiff hereby submits the follo wing preliminary jury instruction to be read to the jury 
prior to the introduction of testimony from Dr. Sheppard ' s prior trials. 
Ladies and gentlemen of the jury, the next testimony to be offered into evidence will be 
read from testimony given in a prior court proceeding. Because of the passage of time, witnesses 
in the prior trials have died or become otherwise incompetent, or have left the State. Ohio law 
allows their prior testimony to be read into evidence. 
The testimony you are about to hear is taken from the written transcripts of the prior trials 
in this proceeding. However, since the actual witness is unavailable, and all that remains is the 
text of their previous testirr,ony, it is impossible for you to use traditional methods of judging 
credibility, such as vocal inflection. body posture. and facial expression. 
Since the person sitting in the witness chair is not the actual witness. I hereby instruct you 
to expressly ignore this person 's facial expressions, vocal inflections, and body movements. You 
are to judge the credibility of the testimony you are about to hear by considering only the actual 
words spoken, and not by any nonverbal methods. I further instruct you that so long as you base 
your decision solely on the content of the testimony, you remain free to give as much or as little 
credibility to the witness ' s testimony as you would any other witness. In other words, a witness 
is not more or less believable simply because they are not here to give live testimony. 
Respectfully Submitted, 
1;1!Y'rr· Gilbert coo21948) 
George H. Carr (0069372) 
1700 Standard Building 
1370 Ontario Street 
~,~:-~ ,. .. d, Ohio 44113 
(2 16) 241-1430 
Attorneys for the Plaintiff 
CERTIFICATE OF SERVICE 
The undersigned certifies that the foregoing Plaintiffs Proposed Jury Instruction on 
Historical Testimony has been served on William Mason, Prosecuting Attorney, Justice 
(/-
Center, 9th Floor, 1200 Ontario Street, Cleveland, Ohio 44113 on this_{ I_· day of February, 
2000. 
y 
1.----r~· I ,p~v--
'---Oooij°'e ) :r Carr ( (}Q.(;f3 72) 
,!:Worizey for Plaintiff 
Addition to the general instruction relating to prior testimony: 
When considering the testimony of an unavailable witness in a prior court proceeding, you 
may consider the surrounding context of the trial including but not limited to the 
atmosphere, the time period in which the trial occurred, and the different participants ( 
lawyers on both sides, as well as the trial judges) . You should also consider what I have 
previously stated - that this is a civil proceeding unlike the prior trials which were criminal 
proceedings where the burden of proof was different. Also , this current trial may or may not 
include new evidence or arguments by both parties that may differ from evidence or 
arguments that the parties relied upon in the prior proceedings. You may consider these 
matters in determining what weight you may desire give to the prior testimony. 
